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Through Mediation, Adversaries Learned the Facts and Settled
By EDNA SUSSMAN
 

Mediation affords parties an opportunity to resolve disputes in an informal setting which saves money and time and enables the parties to explore solutions that would not be available in a litigated setting. Mediation empowers the parties to learn more about the case early in the process, face an often needed “reality check,” arrive at their own solution to the dispute, and avoid the ultimate unpredictability of a decision by an arbitrator, judge or jury.
  
Case Study
 

One case provides a vivid example of why mediation is an avenue that should be explored in virtually every dispute if direct negotiation between the parties fails. The defendants had been the principals in franchise operations, which had gone into bankruptcy and were responsible for the corporate franchisees’ debts to the franchisor. These debts were based on personal guarantees that had been delivered at the inception of the transaction. Plaintiff, which owned a national franchise chain, sued to recover $1.6 million for construction loans, fees earned but unpaid and liquidated damages.  

 

Through the mediation process the parties were able to more accurately assess their risks and find common ground. Defendants learned of unreported court decisions in which various judges had upheld as reasonable and enforceable the claims made by plaintiff, including those for liquidated damages and interest at 18 percent. Plaintiff learned that a victory in court, even for the full $1.6 million, might be worthless because the defendants had no remaining assets and collection would be difficult, if not impossible.  Thus both parties had a strong incentive to find common ground.
A business solution became clearer.  Defendants, with investors ready to go, wanted to start a new franchise operation and were willing to fly the plaintiff’s “flag” and so create a substantial long-term stream of income from which plaintiff could be paid a settlement amount. The plaintiff was interested in the very desirable new location proposed for the franchise and in the significant additional income stream that would be generated beyond the formal settlement amount.
As these facts and common interests were developed, the case settled for about 60 percent of the face amount of the claim, and a new business relationship was forged.  Thus the settlement arrived at through the mediation process resulted in a win-win for all parties. Plaintiff maximized the likelihood of collecting a significant recovery, and it  gained the prospect of a profitable new franchise and the defendants reduced their obligation significantly and obtained a valued franchise to operate. 
 

Comparing this result to what would likely have transpired in court is instructive. There was no arbitration clause and the extensive complaints, answers and cross claims filed in court would have been followed by plaintiff’s promised summary judgment motion which would have entailed voluminous motions papers in the form of briefs and affidavits explaining the complicated transactions that underlay the dispute; if not resolved at that point, document discovery and depositions would have followed, and then trial briefs and other pretrial submissions, a trial and possibly appeals.  The court would have no opportunity or ability to assess the interests of the parties and would simply have applied the law to the facts as presented.
Had it won on motion or at trial, plaintiff would have discovered that collection was difficult or impossible and would not have had a new business opportunity.  Defendants would have faced the risk of a judgment in the full amount with interest continuing to run at the contract rate of 18 percent while the case was pending and would not have had access to a favored franchise name. Legal fees would have run into the hundreds of thousands of dollars and a resolution of the matter in less than 18 months would have been highly unlikely. 

 

The mediation took place in the course of a one seven-hour session of face-to-face meetings and four hours of follow-up phone calls and e-mails over the course of the following few weeks.  Paper work was minimized with only a brief written presentation of the case by the parties to the mediator in advance of the mediation. The cost to the parties was a small fraction of what it would have cost in court and imposed minimal disruption to the principals’ schedules. 

Conclusion

While this may seem to be a unique case in that interests leading to resolution seem to leap out of the scenario, interests leading to settlement can be found in almost all mediations. Minimizing litigation costs and disruption and a desire to control and be certain of the outcome are always an important interest. Other interests often surface such as a desire to explore new solutions not available in court or in an arbitration, a desire to maintain a business relationship, a desire not to delay the completion of the job, a desire to maintain confidentiality of business facts, a desire to avoid setting a legal precedent, or a desire to keep the matter out of the public eye.  
About 80 percent of cases settle in mediation, but of course, there are some cases that simply will not settle and one or both of the parties will be looking for a fact finder to decide the issues. Arbitration affords some of the same benefits as mediation when compared to litigation: an arbitration will generally be private, quicker, cheaper, decided by a person or persons selected by the parties with, if desired, expertise in the field, maintain confidentiality, establish no precedents, and be heard in a more informal and less adversarial setting. 
A recent column published in this newpaper noted the increase in the use of mediation and arbitration in resolving construction disputes, and urged that care be taken to include provisions setting up these alternative dispute resolution mechanisms in the initial job contract. A choice does not have to be made between these alternative methods. Many contracts are now written with a tiered approach requiring the parties to try mediation first within a limited time frame after the dispute arises and, only if that fails, to move on to the adjudicatory forum of an arbitration. Such an approach to contract drafting assures that the many benefits of mediation and then arbitration, if it is required, are available in resolving the dispute. 
About the author: Ms. Sussman is a court- certified mediator and serves as an arbitrator and mediator for the American Arbitration Association. She is of counsel at Hoguet Newman  Regal & Kenney LLP and can be reached at esussman@hnrklaw.com or 914-472-9406.
